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RESIDENTIAL TENANCIES LEGISLATION AMENDMENT (FAMILY VIOLENCE) BILL 2018 
Second Reading 

Resumed from 28 June. 

The ACTING PRESIDENT (Hon Matthew Swinbourn): Hon Dr Steve Thomas, are you seeking the call? 

HON DR STEVE THOMAS (South West) [9.16 pm]: Yes, I am, Mr Acting President. I would hate for you to 
call for a vote without the bill having had proper scrutiny in the Legislative Council, which is of course our key 
role. The Residential Tenancies Legislation Amendment (Family Violence) Bill 2018 is naturally going to be one 
of those bills that we tread very warily around because the issue of family violence is particularly topical this week. 
I am sure that the government would like to put out a press release in the not-too-distant future saying that it is 
taking some action. I am sure the government is probably already pencilling the words together, saying that it has 
taken this significant step. A couple of issues will need to be teased out in this bill. One of those will probably be 
the impact on the owners of property. In particular, I think we might have some question marks and some interest 
in the impact that might occur when the owner of a building suddenly finds himself without a tenant. It is 
a marketplace that is changing the Residential Tenancies Act 1987. I am sure that Hon Michael Mischin will have 
significantly more detail to add to that topic. If I had time, I would probably just speak on the issue of domestic 
violence. I know that the government will try to use this bill as an advertising process, and that is fine. 

I spent some years working in the federal sphere in my wilderness years, when the previous Labor government 
abolished the seat of Capel back in 2005. It took me a bit of time to get back. I found the federal sphere remarkably 
interesting, because the federal sphere generally manages those great campaigns on domestic violence. As a policy 
and media adviser I got to be around government as it put domestic violence programs in place. Before 
Hon Michael Mischin takes on a bit more of the substance of tenancy in this process, I thought it was worth a short 
conversation that in my view, both sides of politics take the issue of domestic violence remarkably seriously. Both 
sides of politics genuinely attempt to do something about domestic violence, but exactly what they attempt I find 
quite interesting. Governments of both ilks have tried a couple of major programs. They tend to end up being 
awareness programs. I noted with interest the recent comments of Hon Charles Smith about domestic violence and 
his plea for the government to invest in refuges and shelters. I think he absolutely nailed that issue. If we can get 
people out of that violent situation, that is the critical component. Obviously, perhaps it could be argued that it is 
a bit of a never-ending unimaginable cost, but the reality is that that is the only way to have a significant impact. 
We need to invest more. Hon Charles Smith was remarkably right. What we see from federal governments on both 
sides tend to be an advertising campaign. You might be aware of a television show Mr Deputy President — 

The ACTING PRESIDENT: Acting President. 

Hon Dr STEVE THOMAS: Acting President; sorry. I have promoted you. Hon Simon O’Brien might not be 
pleased that I promoted you. 

The advertising campaigns win awards year in, year out. They have won national awards. Remember the 
“Violence Against Women: Australia Says No” campaign? It won awards around the world. The question that 
people need to ask is: how effective was it in reducing rates of domestic violence? The answer, in my view, is not 
that high. Domestic violence rates have not significantly changed. I took this up with federal governments of both 
sides over that intervening eight years. We run campaigns to make people feel better about the fact that we run 
campaigns. We do not measure the outcome in reducing domestic violence rates; we measure the outcome in the 
awards for the campaigns. Unless we reduce the rate of general violence in the community, we will not have the 
significant impact on domestic violence that we need to have. With those short words I am pleased to pass over to 
Hon Michael Mischin because I know he is very keen to address the critical issues of this bill. 

HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [9.22 pm]: Thank you, 
Deputy President. 

The ACTING PRESIDENT (Hon Matthew Swinbourn): Acting President. 

Hon MICHAEL MISCHIN: Acting President, I am sorry. I am trying to encourage aspiration. I rise as the lead 
speaker on behalf of the opposition on the Residential Tenancies Legislation Amendment (Family Violence) Bill 2018. 
As in the case of the opposition in the Assembly, we indicate our support for the policy of the bill. That is not 
to say, however, that there are not a number of significant and very important issues that need to be raised and 
discussed and hopefully, we will get some assistance from the government on elements of the bill. Although it 
promotes what at first sight is a laudable and beneficial policy, the devil, as they say, is in the detail. The manner 
in which the bill is crafted gives rise to some serious implications, not only for the specific cases that it is 
intended to deal with, but also as a precedent for future interference by a government in contractual relationships 
that are entered into between people who are perceived to be victims or alleged victims of one or another 
antisocial type of behaviour and those who have no control over the circumstances, yet may be expected to pay 
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the cost. I also have a fair bit to say about the thirty-eighth report delivered by the Standing Committee on 
Legislation, which was presented last week, as I recall. Although I appreciate the work that was done by the 
standing committee and the report so far as it goes, to my mind it raises more questions than it answers. That 
may very well be because of the nature of the compilation of a report within a very short time frame. I may be 
wrong but I think that the committee had only a month to deal with the implications of altering tenancy 
contracts—I will come to the detail of that in due course—and in many cases, the committee seems to have not 
been able to come up with any conclusions at all and has left things for the future to resolve. As I indicated, 
I will deal with some elements of that in due course. 

The bill itself amends the Residential Tenancies Act of 1987 and the Residential Parks (Long-stay Tenants) Act 2006. 
It is said that it is meant to deliver important reforms aimed at giving tenants who have been exposed or subjected 
to family violence some more choice, greater certainty of outcomes and more just outcomes with their tenancy 
arrangements. It is expected that it will remove some of the problems faced by tenants who may be the alleged 
victims of family violence, to enable them to leave dysfunctional, harmful relationships. Its genesis began in 2014, 
as I recall, in the context of the Law Reform Commission of Western Australia’s report on enhancing family and 
domestic violence laws, in which the Law Reform Commission recommended that the then Department of 
Commerce undertake a review of the interaction between the Residential Tenancies Act and family violence orders 
in order to consider whether any reforms were necessary to better deal with party circumstances in which there is 
family violence in a tenancy setting. In October 2016, the then Department of Commerce Consumer Protection 
Division released an option paper to enable interest groups in the community to comment on potential drafting 
options to amend the residential tenancies laws so that victims of family violence are better able to achieve 
improved outcomes from the justice system. The culmination of that was the preparation of this bill that amends 
both the Residential Tenancies Act and the Residential Parks (Long-stay Tenants) Act. It is all framed around 
a supposition, an assumption, that it will improve the lot of victims of family violence. It will provide, it is said, 
victims of violence with the choice to leave the premises they are occupying, subject to a lease tenancy agreement, 
without legal consequences, if it is no longer safe for them to remain, and create a legal framework for the victim 
and dependants to remain in the premises and have the perpetrator removed if it is safe for them to do so. Via 
proposed amendments, the bill will allow a tenant who is a victim of family violence to terminate their interest in 
a residential tenancy agreement by issuing the lessor with a notice of termination of agreement on the grounds of 
family violence. I will examine some of that in due course. The bill will allow either judicial or non-judicial 
evidence from an independent third party, it is said, to verify whether family violence has occurred for the purposes 
of the termination of the tenancy agreement. We will get to the detail of what sort of evidence is involved, but 
I flag at this point that there are significant concerns about the quality of the sort of evidence that is to be relied 
upon in order to achieve that end. After all, we are talking about contracts that have been entered into with innocent 
parties to them, lessors, that are being altered on the strength not of court order necessarily, but on the evidence of 
so-called independent third parties. Much of the strength of that will draw on how independent these third parties 
might be and whether they are sufficiently qualified to comment in that regard, let alone to be the arbiters of that 
sort of situation. 

The amendments will allow a lessor who receives a termination notice on the grounds of family violence to appeal 
to a court if the evidence required to accompany the notice does not meet the prescribed requirements, but that 
does not allow for a review of whether family violence has occurred. That raises the question, even in broad terms, 
of whether a sufficient due process is available to protect the rights of lessors. We will hear, no doubt, what price 
money and security of contracts in the case of family violence. However, we need to ensure that the balance is not 
swung too far the other way and that people’s certainty in the contracts that they enter into is being compromised 
on the basis of evidence that is insubstantial and not satisfactory, and that they are not having the system gamed 
against them. 

The amendments will allow either a victim or a perpetrator of violence to apply to a court to terminate the 
perpetrator’s interest in the tenancy agreement. The amendments will provide that when the perpetrator is a co-
tenant, the court is allowed to assign liability for damage to the premises to the perpetrator of the violence. That 
is all very well, but, once again, we will need to examine to what extent the lessor’s interests are being protected 
in that regard or whether they are being lumbered with a legal entitlement that is illusory and that they cannot 
reasonably enforce through circumstances, and are being expected to bear the cost of circumstances that are 
beyond their control. 

The amendments will provide that when a perpetrator is not named as a tenant, the victim is not further victimised 
by holding them accountable for damage through the principle of vicarious liability. The amendments will prohibit 
the listing of a victim of family violence on a residential tenancy database if the reason for the listing arises out of 
or is a consequence of family violence. It will allow a tenant who is a victim of family violence to change locks 
on the premises without first having to obtain the permission of the lessor and to affix fixtures or make alterations 
to the lessor’s premises to supposedly improve the security of the premises, providing that the tenant pays for the 
alterations and fixtures and restores the premises at the conclusion of the tenancy agreement. I will have questions 



Extract from Hansard 
[COUNCIL — Tuesday, 27 November 2018] 

 p8664b-8668a 
Hon Dr Steve Thomas; Hon Michael Mischin 

 [3] 

about how far that goes. It will also prohibit discrimination against a prospective, current or former tenant on the 
grounds of family violence, and we will see how that works as well. 

At the end of the day, what seems to be intended is that the bias, the assumption, if you like, in the legislation is 
in favour of those who allege that they are the victims of family violence. We heard in the second reading speech 
an enormous amount of information on instances of family violence and the like in Western Australia and the 
increases in family violence that have been reported and so forth, and the consequences. But I would like some more 
concrete information on how that relates to what is being proposed in the bill. How many of these instances of family 
violence, which are being cited as support for the policy of the bill, are related to tenancy agreements? If the 
minister cannot provide that information, I would like at least some information on the number of circumstances 
of family violence, to the extent known by the government, that have been facilitated or not prevented because of 
the absence of these sorts of measures that are being promoted in the legislation. I think it is important that we 
focus not on the platitudes and the virtue-signalling within the second reading speech and comments such as — 

This bill is unashamedly victim-focused. We do not shy away from that fact. 
That is large talk, but it does not assist lawmakers to know the substance of the risk and to balance that risk against 
the supposed benefits that will flow out of making significant changes to people’s contractual relationships. It is 
all very well to say that we all have a role in combating and preventing family violence, but we are not all paying 
the price that this legislation is calling upon people to pay. The lessors required to relinquish their entitlement to 
having people on their tenancy agreement whom they have contracted with are not necessarily rack-rent landlords 
and large corporations, but are trying to invest in a property for the future for their family’s financial security. 
Along with all the other difficulties of taking every care possible to ensure that their premises are being rented out 
to people whom they consider to be reliable—whom they do due diligence upon and whose histories they explore 
as much as they can—they now have visited upon them the ability of a tenant, on the allegation of family violence, 
to suddenly remove themselves from any obligation. The government is not coming forward and saying that the 
lessor is required to carry this burden due to circumstances beyond their control and it will assist in making good 
any loss that the lessor has suffered through its legislation. It is quite the contrary. The government expects lessors 
to bear it. This is where I have some difficulty with the content of the Standing Committee on Legislation report. 
Many of these things are simply raised as potential problems, but are not addressed with any certainty. The manner 
in which the legislation is drafted can leave some significant doubt on the part of lay people, who are required to 
put it into operation and give effect to its intent, about how it is meant to operate. I know that there are proposed 
amendments and that there will be some debate on, and consideration of, the manner in which the bill works and 
the amount of research that was put into this legislation before it was introduced to Parliament for us to consider. 
No doubt, the minister will be able to give us some indication of how the elements of the bill are to work and will 
do more than simply say that these things will need to be dealt with by a court on a case-by-case basis. That is of 
no help to people who have had obligations or expectations placed on them by government and who, hopefully, 
want to avoid litigation, rather than spend money, time and effort and experience the uncertainty and stress of 
engaging in it. It is all very well to say that this legislation, in this case, is focused on one thing alone, but it is 
important to ensure that there has been due consideration of the consequences to others. In circumstances in which 
the lessor is not a perpetrator of family violence, the burden seems to be placed on that party to do all the 
accommodating and to bear the burden of changes in the contracts and having their property interfered with and 
changed, all on the strength of at some time in the future it will be magically made good.   
I deal now with the elements of the Standing Committee on Legislation report. I do not suggest that the individual 
members of the committee did not apply their minds to the problems. I put any of what I see as deficiencies in the 
conclusions that have been drawn and the manner in which the report has expressed itself down to a lack of time 
or very constrained time frame. The report tends to assume a great deal and takes an uncritical approach to some 
of the elements of the policy and its consequences. I think the short time frame within which it needed to be 
completed contributed to that, and I will get to those details in due course. 
I will commence with the report, work through its elements, and point out some of what I consider to be problems 
with it as I go along and the questions I would like the minister to address and answer in due course. An observation 
made at the very beginning of the report—I think it is a sound one; I do not know what the figures are and perhaps 
the minister might be able to help with that—is that, as appears in paragraph 4.2 — 

… a person experiencing family violence is likely to be a woman from an Aboriginal, migrant or refugee 
background — 

I suspect as a matter of instinct that is the case — 
but beyond that, family violence ‘does not discriminate by income, by education, by geography. Everyone 
is potentially at risk’. 
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That is a fair observation. My only query is that the rest of the report seems to be focused on the danger to women. 
Be that as it may; perhaps it does not matter much in the scheme of things. 
Paragraph 5.1 talks about government policy and states — 

Government policy … is stated as a ‘holistic multi-faceted approach to break the culture of violence in 
our families and communities’. Part of this policy is the reforming of tenancy laws to ‘support, not 
penalise victims … 

It is a pretty long bow to draw, as to the effect of the tenancy laws, that they are actually penalising victims. I would 
have thought that tenancy laws are there to strike a balance between the competing interests and rights of lessors 
and tenants. It seems to me that right from the beginning there is an assumption that laws dealing with the 
contractual relationship and regulating disputes between lessors and tenants in some fashion end up penalising 
victims, rather than holding them to their contractual obligations. One of the great strengths of our common law 
system, of course, is that people are assumed to be on an equal basis before the law. Certain protections are hedged 
around particular categories of people—children and those incapable of giving informed consent and the like—
but we have to be careful that we do not set up particular classes of people in society who have greater or lesser 
rights than everyone else simply because they fall into a category. Nevertheless, I entirely support the fact that 
proper reforms can be engineered and consideration given to legislation to make it fairer and to make it operate in 
an appropriate fashion in cases of extremis, where there needs to be some action taken at an early opportunity to 
avoid harm or ameliorate some kind of a risk. 
Paragraph 5.5 states — 

There are cogent reasons for the Bill being ‘unashamedly victim focused’ as the following statistical 
information reveals. 

That is a logical long bow to draw. The statistical information may very well reveal a problem, but whether it 
suggests that the problem can be cured in the manner proposed by the bill is not established through these statistics. 
It speaks of fatalities, homelessness and the like; it does not speak of any relationship between those figures and 
the problems that are allegedly addressed by this bill and tenancy arrangements. We know nothing about the 
circumstances of these cases—whether the homelessness has been as a result of difficulties in leaving tenancies or 
whether they are related in any way to the current strictures in the Residential Tenancies Act. We know nothing 
about the injuries and fatalities and whether they would have been ameliorated by any of the measures provided 
for in the bill being taken in a timely fashion, and yet all this is put up in support of these proposals. 
Debate interrupted, pursuant to standing orders. 
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